Rigas v. U.S. (Dist. Ct. I;

Ch. 5 5/2/2011)

No Joint Venture Between

PartnerShipS Service Provider and

Asset Owner
Fee based upon % profit

Hydrocarbon

(S
Hydrocarbon




Historic Boardwalk Hall,

LLC v. Comm’r,
136 TC 1 (1/3/2011)

Rehabilitation Tax Credit
Partnership Withstands
IRS Scrutiny

Virginia Historic Tax Credit
Fund 2001 LP v. Comm’r
(4t Cir. 3/29/2011) &©

Fourth Circuit Finds
Disguised Sale of Virginia
Tax Credits

For every $.74— $.80
contributed by an
Investor, the Fund would
provide the investor with
$1 in tax credits or refund
the capital “net of
expenses”.

Renkemeyer v. Comm’r, 36
TC 137 (2/9/2011)

Law Firm LLP Member
Cannot Escape SE Tax




The attorney partner’s
distributive share of
Income arose from legal
services performed on
behalf of the law
firm...subject to SE Tax.

The law firm's income did
not arise as areturn on
the partners' investment
and was not “earnings
which are basically of an
Investment nature”.

Prop. Reg. 1.469-5(e)
Nov. 25, 2011

The Prop Regs define an
"Interest in a limited
partnership as a limited
partner" for PAL material
participation purposes

(only).

[ tome ] Aboutus | cClasses J ks ] Sides |  infiation]
Course Updates

2012 Busy Season Look-Out List

Day 1 Course Updates: Day 2 Course Updates:

11114




Two Tests To be a
“Limited Partner”

1) The entity Is a
partnership for federal
tax purposes.

2) The holder of such interest

does not have rights to
manage the entity at all times
during the entity’s taxable
year under the law of the
jurisdiction in which the
entity is organized and under
the governing agreement.

Preamble

“Rights to manage
Include the power
to bind the entity”.

An LLC managing
member is NOT a
limited partner for
PAL purposes.

(consistent with caselaw)




An LLC
non-managing
member is a limited
partner for PAL
puUrposes.

Observations

 The liability of the partner
IS irrelevant.

« A state law limited partner
with management power
IS NOT a “limited partner”
for PAL purposes.

LP + GP
If an individual owns a
limited partnership interest
and a non-limited partnership
Interest, then that partner is
NOT a limited partner (for
PAL purposes).

Ex: LP + GP interest

Effective
When the Final
Regulations
are Published




Robucci v. Comm’r, TC
Memo 2011-19 &1D
(Jan. 24, 2011)

Psychiatrist Not Allowed
To Restructure Practice to
Avoid SE Tax

Klebanoff v. Comm’r, TC
Summ 2011-46 (4/7/ 2011)
612
Purported Guaranteed
Payment is a Draw on
Future Earnings

Bush v. U.S. @
(Fed. Cir. 8/24/2011)

No Deficiency Notice
Needed for Partnership
Computational
Adjustments

Partnership
INnterest
Transferred to
Creditor

Final Reg 88 1.108-8 and
1.721-1 (11/15/2011)




Course Updates

2012 Busy Season Look-Out List

Day 2 Course Updates:

Day 1 Course Updates:
RP 2011-55: Reporting Mortgage Assistance

Effective for such

exchanges on or
after

Nov. 17, 2011

26

Debt For Capital

(no COD Income
per Sec 108(e)(8))

27

Example

Alice and Bill form the AB equal
partnership.

Year 1, Alice and Bill, each, contribute cash
of $100,000, AB borrows $1,000,000 and
purchases real estate for $1,200,000.

Assume income exactly offsets expenses
and no depreciation on the real estate for
simplicity.

28




Year 1 Ending Balance Sheet

AB Partrership

Partner’s

Example — Year 2

Tax Basis | BookBasis| FW | Outside Year 2: |
Real Estate | $1,200,000| $1,200,000 | $1,200,000| Basis  No change in FMV of assets.
Total Assets | $1,200,000  $1,200,000 | $1,200,000
et $1.000,000 $ 1,000,000, $1,000,000  Lender (L) exchanges the entire
plice's Caital | $ 100,000 | $ 100,000 | $ 100,000 [ $800,000 $1,000,00(_) o_f debt for a
E“Capﬂd' $ 100000 $ 100,000 $ 100,000 | $600,000 partnership interest worth
Debt + Equity | $1,200,000 | $ 1,200,000 | $1,200,000 (Iqu|dat|0n Value) $1,000,000
29 30
Example — Year 2 After Debt Discharge
ABL Partnership Partner’s
Debit Credit Tax Basis | Book Basis AW Qutside
Real Estate $1,200,000 | $1,200,000 | $1,200,000 Basis
e Debt $1,000,000 Total Assets | $1,200,000 | $1,200,000 | $1,200,000
L Capital $1,000,000 Dett N A A
Alice’ Capital $ 100,000 $ 100,000 $ 100,000 | $ 100,000
Sec. 108(e)(8) treats the debt as fi'r?f;.ff 21;323 §1gg ;gg :133
. e . 's Capi , ; ; ,
satisfied (paid) to the extent of Dett + Equity | $1.200,000 | 1,200,000 | $1.200,000

the FMV of the partnership

Interest.

31

32




Tax Consequences

* No realized COD Income by A or B. Sec.
108(e)(8).

* No bad debt for lender.

Alice’s Outside Basis (same for Bill):
$600,000 Beginning Outside Basis

+ $0 COD Income (no debt discharge)

- $500,000 Deemed Distribution/Debt Share Reduced

= $100,000 Ending Outside Basis

33

If Debt of $1 Mil. is exchanged
for $700,000 of Php. Equity

» Alice and Bill have $300,000
($150,000 each) of COD income.

e Lender Bad Debt?

No bad debt to lender per Sec.
721 and final regs.

34

Appeal of Legend Plu
Enterprise, LLC, SBE Case
No. 486026 (2/22/2011)

LLC Member Manager in
California = “Doing
Business” in CA

&1

CA Alice
LLC Managing Member

1
1
California E
1
1

-
-
-

~

~~~~~
- -
———————————————




LPE is doing =

business In

FTB Legal Ruling 2011-1
(2/22/2011)

California -- Entity/Owner Outside of
$800 Mln | California Wlth |
Disregarded Entity Inside
Tax California
X Corp “S” (Delaware) AX g
must file
Situation #1 I CA
i A Qsub (Delaware) ' Eorm 100S

Delaware

California i

1
Doing Business
in California

‘and pay franchise tax

or minimum tax
(+ Min Tax For QSUB,)




Y Corp (Delaware)
Situation #2 No 568 ncl)r Form 100 Filed

_______ b G&1D

~~~~~~~~~

' B SMLLC D,

~~~~~~~~

______________________

Delaware :
[}
California i

Doing Business
in California

\ Y Corp (Delaware)
Y must file

CA
- Form 568 —
And Form 100 ,

>

Y Corp (Delaware)

Situation #3: Same as #2 +

568 Filed, but No Y Consent 5-17
- B SMLLC '""\::,
Delaware -----""--E ____________
California i

Doing Business
in California

\ Y Corp (Delaware) [

Situ

s I Y does not =
consent to °

— CA tax, then —

SMLLC pays.p




Mandatory & A substantial built-in loss

exists when the total
Se_C- 743(b) adjusted basis of
Adjustments partnership assets
: . exceeds the value by
If a Substantial more than $250,000
Built-in LOSS (section 743(d)(1)).

45

Example 2-18 @

No Sec. 754 Election A substantial built-in loss

Adjusted Fair Market

Basis Value exists here because the
Total Assets |$4.3 Million |$4 Million total adjusted basis of
\ J .
B partnership assets
Substantial Built-in Loss exceeds the value by
Partner A (O.B. of $1,075,000) more than $250,000

sells A’s 25% partnership

interest to B for $1,000,000. (section 743(d)(1)).

47




@ Balance Sheet

Following Alice’s Sale To Bob For

Example (2) $1,100,000
Assets Tax Basis FMV  Capital Tax Basis FMV
- - Cash $300.000  $300.000 [ Bob §1.200.000  $1,100.000

Sale With Substantial _ |

_ Land $4500.000  $4,100,000 | Bill §1.200.000  $1,100,000
Built-In Loss Carol 1200000 $1.100.000
Dinsh $1.200.000  $1.100.000
Total Assets $4.800.000  $4.400.000 | Total Capital  $4.800.000  $4400.000

No Sec 754 Election.

A substantial built-in loss The partnership must make a

exists here because the negative Sec. 743(b)

total adjusted basis of adjustment of $100,000 for
partnership assets Bob and it is all attributed to
exceeds the value by the land (matches 754
more than $250,000 election)

(section 743(d)(1)).




Example (3)

Bequest With
Substantial Built-In
Loss

No Sec 754 Election.

Balance Sheet
Before Alice Dies

Assets Tax Basis FMV  Capital Tax Basis FMV
Cash $300.000  $300,000 | Alice §1,200,000  $850.000
Real Estate $4,500,000  §3,100,000 | Bill 51,200,000 $850,000
Carol 1,200,000 $850,000
Dinah $1,200,000  §850,000
Total Assets $4.800,000  $3.400,000 | Total Capital ~ $4.800.000  $3.400.000

Assume that the estate values
Alice’s partnership interest at
$510,000—a 40% discount.

The partnership has a
“substantial built-in loss”
because the total adjusted
basis of its assets exceed
the total FMV of the assets
by more than $250,000.

 As aresult of the 2004 Act, the
estate MUST make a section
743(b)(2) downward inside
basis adjustment of $690,000
($1,200,000 (estate’s share of
inside basis) minus $510,000
(estate’s outside basis).




Estate’s Appraisal May Be
Evidence Used by IRS

The estate’s appraisal may
iInadvertently document
(ammunition for the IRS) the
decline in value of the
partnership assets (pre-
discount).

The Sec. 743(b)
adjustment allocation
IS based upon a
hypothetical sale of
each asset at FMV

58

Two Classes of assets:

(1) Capital gain
property

(2) Ordinary income
property

59

Allocation to Ordinary
Income Property:

Gain or loss on the
sale of ordinary
Income property.

60




Allocation to Capital
Gain Property:

The total Sec. 743(b)
adjustment minus the
portion allocated to
ordinary income

property.

61

Allocations within
Asset Classes:

Generally based
upon the

hypothetical sale.

62

If the downward Sec. 743(b)
adjustment to capital gain
assets exceeds the
partnership’s basis in
capital gain assets, then the
basis of ordinary income
assets is reduced.

63

Example
With
Investment
Partnership

64




Tax Basis FMV Outside
Assets: In Millions Basis
Stock X (Cap) $4.0 $5.0
Stock Y (Cap) $9.0 $5.0
§1245 Recap $.0 $2.0
Total Assets $13.0 $12.0
Liabilities: $0 $0
Capital:
A $6.5 $6.0 $6.5
B $6.5 $6.0 $6.5
Debt + Equity $13.0 $12.0

65

A Dies

No Discount

66

Mandatory

Sec. 743(b)
Adjustments

67

A substantial built-in loss
exists here because the
total adjusted basis of
partnership assets
exceeds the value by
more than $250,000
(section 743(d)(1)).




Estate Sec. 743(b) Adjustment

$6.0 Mil. O.B. (pob Fmv)
- $6.5 Mil. |.B.
= <.5>Sec. 743 Ad,.

69

Allocating
Between
Classes

70

Allocation Between Classes

Ordinary Assets:
$1.0 j. of Ord. Inc. Prop.

Capital G
-5

Property:
| Sec. 743(b) Adj.
dj. to Ord. Inc. Prop

=<$1.5> Ag“ o Cap Galn E[Q[)

71

Sec. 755 Allocation of

<.5> Sec. 743 Adjustment

Stock X 4.0 5.0 5
Stock Y 9.0 5.0 -2.0
81245 Re. 0 2.0 1.0

Total 13.0 12.0 -5

72




Investment
Partnership
With Discount

73

A Dies

50% Discount

(but no change in net asset value)

74

Tax Basis FMV Outside
Assets: In Millions Basis
Stock X (Cap) $4.0 $5.0
Stock Y (Cap) $9.0 $5.0
§1245 Recap $.0 $2.0
Total Assets $13.0 $12.0
Liabilities: $0 $0
Capital:
A $6.5 $6.0 $6.5
B $6.5 $6.0 $6.5
Debt + Equity $13.0 $12.0

75

Estate Sec. 743(b) Adjustment

$3.0 Mil. O.B. (50% x 6.0)
- _$6.5 Mil. I.B.
=< 3.5 > Mil. Sec. 743 Adj.

(compared to <.5> without
the discount)

76




Allocating
Between
Classes

77

Allocation to Ordinary
Income Property:

Hypothetical Gain or
loss on the sale of
ordinary income
property.

Pg. 2-25

78

Allocation to Capital
Gain Property:

The total Sec. 743(b)
adjustment minus the
portion allocated to
ordinary income

property.  pg.2.25

79

Allocation Between Classes
Ordinary Assets:

$1.0 j. of Ord. Inc. Prop.

Capital G
-3.5

Property:

| Sec. 743(b) Adj.
- dj. to Ord. Inc. Prop
=<$4.5> Adj. to Cap Gain Prop
The <3 million> reduction is
allocated to Cap. Gain. Prop.

80




Allocating
Within the
Capital Gain
Property Class

81

Sec. 755 Allocation of Php Gains/Losses
on Cap Assets Without Discount

Stock X 4.0 50 5
Stock Y 9.0 5.0 -2.0
Total -1.5

Additional Reduction Needed

Sec. 743 Adj for Cap. Gain Prop. -4.5
- Hypothetical Sale Allocation -1.5
Reduction -3.0

Reduction allocated per relative FMV

83

Reduction of $3 Million
Allocated Per FMV

Stock X 5 -1.5% -1.0
Stock Y -2.0 -1.5* -3.5
Total -4.5

*5/10 x - 3 Mil. =-1.5

Formula on Page 2-27 &4




Sec. 755 Allocation
With 50% Discount

Stock X 4.0 5.0 -1.0
Stock Y 9.0 5.0 -3.5
81245 Re. 0 2.0 1.0

Total -3.5

If the downward Sec. 743(b)
adjustment to capital gain
assets exceeds the
partnership’s basis in
capital gain assets, then the
basis of ordinary income
assets is reduced.

85 86
' TAXABLE YEAR CALIFORNIA SCHEDULE
Form - Name as shown on tax return FEIN
Adjustment Request (AAR)
J 2012
L:;::xem O: the Treasury (For use by filers of Forms 1065, 1065-B, and 1066) Secratary of Stats (SOS) fie no.
Internal Revenue Service P See separate instructions.
Name Part | - Partial Ownership List the entities in which the taxpayer holds ownership of less than 100%.
Please Sais Starng e
Type Mumber, street, and room or suite no. (If a P.O. box, see instructions.) Name of Entity S0S file no. FEIN ﬂégg’e See instructions.
or instrs. Profit | Loss
Print City or town, state, and ZIP code
. ____ Part | - Entities owned < 100%
Enter name and address used on original return (If same as above, write “Same”)
Part Il - Full Ownership List the disregarded entities in which the taxpayer holds full ownership of 100%.
Internal Revenue Service Center s
where original return was filed Name of Entity 505 file no. FEIN Ing 11111 Full Ownership
II'IS?IES.
1
Part Il - DE’'s owned 100%
87 tsts]




Chapter 6:

Trusts
&
Exempt Orgs

Prop. Reg. sec. 1.67-4
6-1
Application of
2% Limit
to
Deductions

of

Estates & Trusts

Rudkin Test:

Would an el
individual taxpayer
who held the same property
outside a trust
customarily or commonly
incur this expense?

6-1




Investment
Advisory Fees

6-2

Incremental
Costs
Only

Notice 2011-37

Bundled
Fiduciary Fees
Remain
Deductible in Full
Until Final Regs

6-2

Notice 2011-43 & 44

Reinstatement
of
Exempt Status
for
Delinquent Charities







Rev. Proc. 2011-36

Reduced User Fee
for
Reinstatement
of
Small Charities

6-4

6-5

Rev. Proc. 2011-33

TAXA

Electronic
Pub 78
&
IRS
Business Master File

BMF




Exmpt
Section

FTB
Status

e
Status




FTB TAM 2011-04

FTB Procedures
for
Revivors
of
Exempt Organization

6-5

TAM 201129050

No Waiver
of
Minimum Distribution
Penalty
for
Private Foundation

6-7




Ch. 7

California
SB 459

Payroll
Tax

Course Updates

Signed by Gov. Brown In
October 2011, Senate Bill 459
makes the “willful
misclassification” of
employees as independent
contractors “unlawful” and
provides for severe penalties.

2012 Busy Season Look-Out List

Day 1 Course Updates: Day 2 Course Updates:




The penalties apply to the
employer and the
employer’s paid
accountant, enrolled
agent, CPA, or any paid
person who advised the
employer.

If the Labor Commissioner, or
a court, determines there is a
“pattern and practice” of
these violations, a civil
penalty of $10,000 to $25,000
for each violation may be
Imposed.

CAMICO e-Alert

=232 25 YEARS <<€¢- CPA Professional Liability Insurance

e-Alert
New CA Law — Senate Bill 459 Independent Contractor Status

In October 2011, California Senate Bill 459 (Ch. 11-706) was signed into
law, effective January 1, 2012, making the “willful misclassification” of
employees as independent contractors “unlawful” and providing for severe
penalties on employers and any “paid person™ who inappropriately advises
them regarding this issue. (The law exempts only attorneys and employees
of the business from being penalized.) The broad nature of this new law
may expose CPAs to penalties if they are deemed to have misadvised
clients about independent contractor status.

Since the impact of this new law may be significant to some of your
business clients and pose some risks to your firm, CAMICO is
encouraging you to make your business clients aware of the new law as
soon as possible and to clarify the steps they should take to determine the
appropriateness of their independent contractor classifications. This
awareness i - — ; i
Wtrusted advisor failed to warn me.” To help you in your client
awareness efforts, CAMICO has developed a sample Client Notification
Letter—SB 459 Independent Contractor Status, which is available to
embers-Only Site.

CAMICO Suggested
Engagement Letter Language:

We will not be responsible for advising you with respect to
independent contractor status as part of our services. If you
have any questions regarding the classification of employees
versus independent contractors, we strongly encourage you to
consult with legal counsel experienced in employment
practice matters.




@D

Background

Employee @D
(v. Independent
Contractor) status
IS determined by
common law
factors.

Sec. 3509 Reduced Rates

10.68% 2010 @5
10.28% 2011

3.24% comp. above the
Soc. Security base.

530 Rellef (during a%

1) Reasonable basis for not
treating workers as
employees, such as a court
case, industry practice, a no-
change prior audit, or
professional advice.




@D

2) Substantive Consistency:
The company has
consistently treated the
workers (and any similar
workers) as independent
contractors.

@D

3) Reporting Consistency: The
company has filed all
required 1099s for the
workers with the IRS.

. @D
530 Relief results In

Employees being
treated as
Independent
Contractors
Indefinitely

Not applicable to the employees before 1997

Existing CSP Program

Taxpayers Under Audit

e Tied to 530 Relief

e 25% of the Sec. 35
(reduced rate) ET
liability for audit year.




New
Voluntary
Classification
Settlement
Program
(VCSP)

1)

2)

3)

Eligibility (voluntary)

Consistently treated workers
as nonemployees,

Filed all required 1099s for 3
prior years,

Not currently under audit by
the IRS.

4) Not currently under audit by
the DOL or a state agency.

5) In compliance with prior IRS
or DOL worker classification
audit.

The VCSP Deal

Taxpayer will owe 10% of the
Sec. 3509 reduced rates for
the most recent tax year.

A bit more than 1% of the
worker’s income.




Taxpayer will not be liable for
any interest and penalties on
the amount owed

Taxpayer will not be subject
to an employment tax audit
with respect to the worker
classification of the workers
for prior years.

Downsides to VCSP

Cheap up front, but full
employee payroll tax
beginning next year.

Indirect concession for state
purposes (CA EDD) would
Include prior open years.

Pension plan
disqualification?

Tort liability
Respondeat superior (Latin)
“Let the Master Answer”

Other employee rights and
benefits (fringes).

New Q & A

Q22 (Nov. 11). By
sighing the VCSP
closing agreement am |
admitting any liability or
wrong doing for past
periods?




A22. No, the VCSP concerns
future years only. The IRS is not
making any determination with
regard to prior years and you are
not making any representation
as to the workers’ proper status
for prior years for federal
employment tax purposes

VCSP
Does Not Make
Sense 1If 530
Relief Is a
Certainty

@1D
PMTA 2011-15 (/2011)

Use of Sec. 530 Relief
Requires Taxpayer
Rellance on Safe Harbor

EDD:

Personal income tax (PIT)
withholding at a 6% rate;

State Disability Insurance;
Unemployment Insurance;
Employment Training Tax; and

Penalties and interest.




EDD Relief:

EDD grants relief if
1099s were filed or the
worker reports the
Income for income tax
purposes.

Donald Cave, Prof. Law
Corp.v. Comm’r, TC Memo
2011-48 (2/28/2011)

@12
Associate Attorneys are
Employees

If a tax professional
wrote a letter giving
reasons for |.C. status
that Cave could rely
upon, then 530 Relief
may have been @13
possibility.

If Worker Would Rather
Be an Employee

L 891 9 Uncollected Social Security and

OMB Mo. 1545-007
Medicare Tax on Wages 2011
> See instructions on back. o
Department of the Treasury » Attachment
Intemal Revenue Service Attach to your tax return. Sequence No. 72
Name of person who must file this form. If mamed, complete a separate Form 8319 for each spouse who must file this form. Social security number

Who must file.  You must file Form 8319 if all of the following apply.
* You performed services for a firm.
* The firm did not withhold your share of social security and Medicare taxes from your pay.
* Your pay from the firm was not for services as an independent contractor.
* One or more of the reasons listed below under Reason codes apply to you.

New Reason Code H (no need for SS-8):

H Ireceived a Form W-2 and a Form 1099-MISC from this fim for 2011. The amount on Form 1099-MISC should have
been included as wages on Form W-2,




Shramm v. Comm’r, TC
Memo 2011-212 (8/30/2011)

Adjunct College Professor
IS Employee so No Sch C

6 Factors

Robinson v. Comm’r, TC
Memo 2011-99 (5/5/2011)

Adjunct College Faculty

Independent Contractor

Sch C OK

CCA 201120021 (3/18/2011)
IRS Still Attacking Tool
Reimbursement Plan

Custom Stairs & Trim, Ltd.
v. Comm’r TC Memo 2011-

155 (6/5/2011)

Delinquent Payroll Faxes
Tax Penalties
Excused Due to Financial
Hardship




Ch. 8

Esftate &
Gift Tax

Chapter 8:
Estate & Gift Tax

Page
Fractional Interests: Sec. 2036
+ Estate of Adler v Conm'r - Estate Denied Fractional Interest Discount.................. 8-1
+ Estate of Riese v Comm'r - Residence Used After Ternunation of QPRT Escapes Gross Estate ... 82
* Estate of Van v Conun'r - Home Purchased with Cluldren's Funds in Gross Estate of Parent ............. 8-3
* Estate of Turner v Comm'r - Sec 2036 Pulls FLP Assets mto Gross Estate: No Discount Allowed. .. 8-4
* Estate of Jorgensen v Comm'r - Ninth Circmit Affirms Tax Court-No FLP Discount..................... . 87

Fractional Interests:
Sec. 2036

Estate of Adler v. Comm’r,
TC Memo 2011-28 (Jan. 31,
2011)

Estate Denied Fractional
Interest Discount




Estate of Riese v. Comm’r, Estate of Van v. Comm’r,

TC Memo 2011-60 TC Memo 2011-22
(3/15/2011) (Jan. 27, 2011)
Residence Used Following Home Purchased with
Termination of QPRT Children’s Funds in Gross
Escapes Gross Estate Estate of Parent

Estate of Turner v. Comm’r, Estate of Jorgensen v
TC Memo 2011-209 (Aug. 30, .g |
Comm’r (9t Cir. 5/4 /2011)

2011
)

Ninth Circuit Affirms Tax

Sec. 2036 Pulls FLP Assets
Court — No FLP Discount

INto Gross Estate: No
Discount Allowed




Valuation Issues

Estate of Petter v. Comm’r,
(9t Cir. 8/4/2011)

Ninth Circuit Upholds Use
of Formula Clause to Limit

Gift Tax
If the IRS bumped up the Form 709 IRS Value
valuation of the LLC units, the EMV $5.000,000  $10,000,000
effect was to reduce the To Daught. 5,000 Shs. 2,500
number of units going to the Per Share $1,000 $2,000
children’s trusts and increase To Charity 0 Shs. 2,500

the number going to charity,
keeping the taxable gift
unchanged.

Charity Deduction <$5,000,000>
Taxable Gift $5,000,000 $5,000,000
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Hendrix v. Comm’r, TC
Memo 2011-133 (6/15 /20{8-1D

Formula Clause Sets Value
of Gifts
(Same as Petter)

Estate of Gallagher v.

Comm’r, TC Memo 2011-148
(6/28 /2011)

Taxpayer Wins Battle of

Valuation Experts

(15% LLC Int. --Discounted Cash Flow
Method Prevailed)

Estate of Giustina v.

comm’r, TC Memo 2011-141
(6/22 /2011)

IRS Wins Battle of the

Valuation Experts
(41% LP Interest)




Estate of Mitchell, TC
Memo 2011-94 (4/28/2011)

Tax Court Agrees with
Taxpayer’s Valuation of
Real Property and
Paintings

(value of leased-fee interests)

Estate Tax
Deductions

Estate of Saunders v.
Ccomm’r, 136 TC No. 18

(5/5/2011)

$30 Million Deduction Not
Allowed for Pending Legal

Malpractice Claim
$250,000 Allowed

The estate produced
four experts with four
conflicting amounts.

Showed the judge that
the claim was not
reasonably
ascertainable.




Rev. Proc. 2011-48 ‘
(7/11/2011)

Protective Claim for
Refund Based Upon Sec.
2053 Deduction

Example

Amount Of Claim Not
Ascertainable and
Contested

Fom 843 Claim for Refund and Request for Abatement
(Rev. August 2011)
Degartment of the Treasury P See separate instructions.

Intemal Revenue Service

Use Form 843 if your claim or request involves:
(a) arefund of one of the taxes (other than income taxes or an employer's claim for FICA tax, RRTA tax, or income tax
withholding) or a fee, shown on line 3,
(b) an abatement of FUTA tax or certain excise taxes, or
{e) arefund or abatement of interest, penalties, or additions to tax for one of the reasons shown on line 5a.
Do not use Form 843 if your claim or request involves:
(@) an overpayment of income taxes or an employer's claim for FICA tax, RRTA tax, or income tax withholding (use the
appropriate amended tax retum),
(b) arefund of excise taxes based on the nontaxable use or sale of fuels, or
{e) an overpayment of excise taxes reported on Form(s) 11-C, 720, 730, or 2290.

Mame(s) Your social security number

Address (number, street, and room or suite no.) Spouse's social security number

City or town, state, and ZIP code Employer identification number (EIN)

MName and address shown on return if different from above Daytime telephone number

1 Period. Prepare a separate Form 843 for each tax period or fee year. 2 Amount to be refunded or abated:
From to $

3 Type of tax or fee. Indi f tax or fee to be refunded or abated or to which the interest, penalty, or addition to tax
is related.
[0 Employment

[ Estate O Gift [ Excise O Income [ Fee

= Use Form 843 if -
<+ DOD After

- 10/19/2009 °
- Before ~

. 1/1/2012 N




Protective refund claims
must identify and
describe in detail the
claim or expense for
which a deduction may
be claimed under Sec.
2053.

DOD After
12/31/2011
Use
Schedule PC
Or Form 843

Estate of Shapiro v. U.S.
(9t Cir. 2/22/2011)

Palimony Suit Can Qualify
for Sec. 2053 Deduction

Estate of Olivo v. Com

TC Memo 2011-163
(7/11/2011)

No Deduction for Claim
Related to Son/Care
Provider (testimony only)




The final regulations Estate of Palumbo v. U.S.
issued in 2009 (Dist. Ct. PA 3/09/2011)
provide specific
guidelines for_ Settlement Paid under
evaluating claims of Botched Will Yields
this type.

Charity Deduction

Linton v. U.S. (9" Cir.

1/21/2011)

Ninth Circuit Reverses and
Remands Indirect Gift (Of
Assets) Holding

Other Issues




Lesson:

Transfer property to the

FLLC or FLP before other
family members are given
any interests in the FLLC.

If other family members are
already in the FLLC or FLP,
make sure that the
partnership agreement does
not allocate the contributed
capital to the other
partner/LLC members.

Estate of Chancellor v.
Comm’r, TC Memo 2011-

172 (7/14/2011)

Gross Estate Does Not
Include Trust Assets:
Bypass Trust Succeeds

Estate of Dickow v. U.S.
(1st. Cir. 8/19/2011)

First Circuit Limits
Executor to One Six-Month
Filing Extension




In the Matter of the Tax
Pucci 2004 Revocable
8 Liabilities of John Does

Trust v. U.S. (9t Cir. .
E. Dist. Cal. 5/23/2011
2/16/2011) (E. DI
John Doe Summons on
California BOE Reveals
IRS Gift Tax Initiative

Flawed Extension Request
Results in Penalties

Summons Granted The IRS estimates that

on 12/15/2011 60% to 90% of
taxpayers who

Jan. 2005 — Dec. 2010 transfer real estate to
Gifts a relative do not file a

gift tax return.




Estate of Haggar v. U.S.
(Dist. Ct. SD 2/23/2011)
8-28
Negligence Penalty
Possible for Estate’s
Failure to Disclose Gifts

TAM 201126030 (7/1/2011)

Wil Construction Reduces
Marital Deduction

PLR 201125009 (6/24/2011)

IRS Approves Post-Death

Disclaimer of Retirement
Benefits

PLR 201118007 (5/6/2011)
Favorable Rulings on
Marital Trust Severance
and Disclaimer




To qualify for a marital
deduction, a marital
deduction trust must
give the spouse a
gualifying income
Interest for life.

Under Sec. 2519, if a spouse
makes a gift of any portion
of her qualifying income
Interest in the QTIP trust,
she is deemed to make a
transfer of the entire value of
the remainder (+ the gifted
Income interest).

PLR 201119003 (5/13/2011)

No Gift on Transfer by
Marital Trust to Resolve
Family Discord

(bona fide exchange for full consideration)

Estate of Liftin v. U.S.,
Ct Fed CI
(11/08/2011)

Late Filed Return Supports
Marital Deduction for Non-
Citizen




Reg. 8 20.2056A-1(b) allows
a marital deduction to be
achieved for a resident alien

spouse who becomes a U.S.

citizen before a late estate
tax return is filed.

Timely filing would have
negated the relief.

The Court denied
summary judgment
on the sole issue In
the case--the late
filing penalty (easonavie

cause is possible).




9-1

Chapter 9: Reg. § 301.7502-1

Tax Practice Proving
& Timely Filing
of
Procedure Lost

Tax Returns

O’Bryant v. Comm’r SBSE-05-0711-062
Reasonable Cause Hardship Extensions
Late Filing for
of Time to Pay Tax
Tax Returns




9-4 9-6
IRS
Explains
Interest Calculation
Rule
2009 NOL Carryback IRS Audit Disallows .
Generates NOL C/B, but Allows Audit
H 7/15/11
$50,000 Refund $50K Extra 2008 Deductions 850K
9/20/10 9/20/10
Form Form
1139 1139
8/14/10 8/14/10
Form Form Form Form
1120 1120 1120 1120
3/1/09 3/12/10 3/1/09 3/12/10




Interest Due from IRS
on 2008 Overpayment

$50K Refund for 08

$50K NOL Disallowed

Interest Owed to IRS
on Deficiency Due to

$50K Refund for 08
$50K NOL Disallowed

7/15/11 . 7/15/11
Due to $50K Disallowed NOL C/B $50K
Extra Deductions 820110 6/20/10
Form Form
1139 1139
8/14/10 8/14/10
Form 1120 Form 1120
31/1/%% 3/12/10 31/1,%% 3/12/10
1 1
) Does t?xpfay”er get d $50K Refund for 08 No. $50K Refund for 08
Interest for fu erio $50K NOL Disallowed $50K NOL Disallowed
the interesli $ s : S-dayila-cay rule $ e
50K 50K
d ff o) Refund * 45_day rUIe Refund
oes not offset” 9/20/10 9/20/10
Form Form
1139 1139
8/14/10 8/14/10
Form 1120 Form 1120
31/1/2009 3/12/10 31/1,%09 3/12/10
| 1
| | | | I

2008 pzdejele

2008 U0S SLO
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